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JUDGE APPROVES FEN- PHEN SETTLEMENT
AMERI CAN HOVE PRODUCTS COULD PAY AS MUCH AS $3.75 BILLION

Shannon P. Duffy
U.S. Courthouse Correspondent

A federal judge has approved a massive $3.75 billion global settlenent by
Anerican Home Products in the fen-phen diet-drug litigation with a 163-page
opi nion that says the deal suffers fromnone of the problenms that plagued
ot her proposed masstort settlenents in recent years, such as those in
ashestos and tobacco litigation.

Senior U S. District Judge Louis C. Bechtle found that "the benefits
provi ded by the settlenment agreement will significantly contribute to the
protection and advancenent of the public health.”

Under the settlenent, AHP agreed to provide nmedical nonitoring for the 5.8
mllion overwei ght Americans who took its drug in a cocktail form as well as
graduat ed conpensation for those who actually suffer from heart-val ve di sease
as a result.

Injured class nmenbers will receive paynments ranging from $36,944 to $1.485
mllion depending on their ages and the severity of their injuries. Those who
accept less than the maxi mum paynent will also have the right to come forward
| ater and ask for nore noney if their medical conditions worsen

"We have always felt this was a fair and equitable settlenent, and we're
very pleased that Judge Bechtle has agreed," AHP Chairman and Chi ef Executive
O ficer John R Stafford said in a statenent.

Bechtl e found that "the class overwhel mi ngly supports the settlement as fair
and equitable.”

Notice of the settlement was sent to 944,723 individuals. By May 8, 2000, a
total of 44,423 had exercised the right of initial opt-out.

Anot her 119, 011 cl ass nenbers registered for "accel erated" benefits, and
97,544 class nmenbers registered for settlement benefits.

Bechtl e found that "the response by nenbers of the class to the notice is
significant in three ways."

First, he said, "it denonstrates that the plan of notice was highly
effective in nmeeting its goals to nake class nenbers aware of the
circunstances | eading up to the proposed settlenent, the nature of the
settlenment and the potential inpact of the settlenent on their legal rights."

The response also "indicates that the notice programwas sufficient to
afford all class menmbers a full, informed and effective opportunity to



exercise their initial opt-out rights under the settlenment agreenent."

Finally, he said, the response "shows that although there are a nunber of
cl ass nmenbers who chose to opt-out of the settlenment, the class
overwhel m ngly supports the settlenent as fair and equitable.”

AHP manuf actures Pondimn, the brand nanme for fenfluramne. In 1992, dieters
began taking the drug in a cocktail with phenterm ne, hence the nickname fen-
phen.

But in 1997, researchers announced that the drug conbo caused a rare form of
heart-val ve disease that results in the regurgitation of blood as the heart
beats. Pondimn and a third drug, Redux, that was also used with it, were
removed fromthe market, but phenterm ne, which is considered safe when used
al one, remains for sale.

A massive wave of lawsuits followed, and all of the federal cases were
assigned to Bechtle in Philadel phia under the Multi-District Litigation
program al t hough thousands of other cases remined pending in state courts
around the country.

In his opinion in In Re: Diet Drugs yesterday, Bechtle described the process
that led to the massive settlement with AHP.

In late April 1999, AHP invited representatives of the varying
constituencies of state and federal plaintiffs to begin negotiations with it
for a "global resolution" of the fen-phen litigation.

A negotiating coalition was forned anong representatives of the plaintiffs
lawyers in both the federal and state courts with pending certified class
actions.

"Thereafter, intense, adversarial and arm s-1ength negotiations ensued for
nore than four nonths," Bechtle said.

The ternms and conditions of the settlenent, he said, "were the product of a
bar gai ni ng process between the parties involving separately negotiating or
"building up' the settlenent's benefits and obligations in contrast to a
process of negotiating a lunp sumdollar anount that would then be allocated
or 'broken down' anong class nenbers.”

The negotiators proceeded by negotiating the types of screening and
conpensati on benefits to be nade available to class nenbers and the
eligibility for those benefits. And only when those benefits and conpensation
anounts had been essentially resolved did the parties negotiate the maxi mum
nmonetary conm tnent that AHP would incur in providing those benefits, Bechtle
not ed.

During the negotiations, Bechtle found AHP never offered, and the plaintiffs
never requested, paynent of a lunp sumto resolve the clains of class
menbers.

"To the contrary, the negotiations were devoted to working out a structure
that woul d appropriately resolve the clains of all individuals who took
Pondi m n and/ or Redux. Only when that structure was agreed upon did the
parties deterni ne the anmount of nobney that woul d be necessary to fund the
structure."”



Each of the major benefit features of the settlement "was the subject of a
separate, independent and, at tinmes, heated negotiation process."

I mportantly, Bechtle said, "under the settlenment process that was enpl oyed,
there was no intra-class trading off of benefits. That is, one benefit of the
settl enent did not have to be reduced in exchange for the creation or
i ncrease of another benefit."

And the subject of attorney fees, he said, "was not discussed until the end
of the negotiations and then only to limt the award of fees that m ght

ot herwi se be payable, subject to appropriate |linitations for the benefit of
the class.”

Throughout the negotiations, Bechtle found, "the nmenbers of the negotiating
coalition were willing to litigate their clients' clainms in the event that
negoti ati ons broke down."

The negotiators, he said, "were arnmed with substantial |leverage in their
negotiations with AHP as a result of plaintiffs' willingness and ability to
litigate their clains should negotiations fail."

Attorney Arnold Levin of Levin Fishbein Sedran & Berman, one of the chief
negotiators for the plaintiffs, said the settlenment was a success because the
courts in recent years "gave us a roadmap as to howto do it" by rejecting
ot her proposed massive settlenents in asbestos and tobacco cases.

"I't's clear when you read [those cases]," Levin said, "that in order for it
to work, plaintiffs' counsel have to take the high road."

Bechtl e found that the settlenent suffered fromnone of the flaws identified
by the U S. Supreme Court in Anchem Products, Inc. v. Wndsor.

In Anthem a proposed nmssive settlenment of asbestos litigation, the Suprene
Court recogni zed that adequate notice to the class could be i npeded where
many cl ass nenbers were not even aware of their exposure to a defendant's
product .

The initial opt-out right in Anchem was not meani ngful because some
asynptomati c class nmenbers were unaware that they were even exposed to
asbest os.

But Bechtle said, "Here, however, there are no class nenbers unwittingly
exposed to the diet drugs, which were available only through a doctor's
prescription and had to be consciously ingested. In addition, class nenbers
were made aware of the risks these drugs posed in 1997, when AHP wit hdrew
them fromthe market."

And the | awers, he said, "enployed an expansive notice plan to informclass
menbers of their initial opt out right."

Unlike the opt-out right in Anchem he said, "the initial opt out right has
meani ng because all class nenbers were aware of their exposure to the diet
drugs."

The justices in Anchem al so raised the concern that even if class nenbers
"fully appreciate the significance of class notice, those w thout current



afflictions may not have the information or foresight needed to decide,
intelligently, whether to stay in or opt out.”

But Bechtle said "here, the instant settlenment's internediate and back-end
opt out rights allow class nmenbers to nake i nformed choi ces about whether to
remain in or opt out of the settlenent. Mreover, the settlenment's provisions
of medical nonitoring provide the nmechanismto informclass nmenbers of their
injury status."

Bechtl e al so found that the fen-phen class "is nore cohesive than the
cl asses sought to be certified in the asbestos and tobacco litigation
arenas. "

For exanple, he said, "this class is not as 'sprawling' as the class
rejected by the Suprene Court in Ancthem Where Anchem invol ved cl ass nenbers
exposed to asbestos in differing ways and through a wi de range of different
ashbest os- contai ning products, the instant class was exposed to only two diet
drugs, which are chemically related, and through a single nethod of exposure
-- oral ingestion of the drugs."

Anchem al so i nvol ved 20 asbest os defendants, Bechtle said, whereas the fen-
phen class "involves a single manufacturer defendant -- AHP."

Wil e Ancheminvol ved a wide variety of injuries including pleural scarring,
I ung cancer, asbestosis and nesothelioma, Bechtle said the fen-phen class
"involves essentially a single type of injury -- heart valve injury" and only
one scientific theory of causation.

The fen-phen class also differs fromthe tobacco class decertified in Barnes
v. American Tobacco Co., in which the 3rd Circuit affirned the
decertification of a medical-nonitoring class involving tobacco litigation
due to the presence of too many individual issues, Bechtle said.

"Where Barnes involved the entire tobacco industry, which manufactured
hundreds of different products containing different ingredients, the class
here invol ves a single defendant with essentially a single diet drug
product," Bechtle wote.

In Barnes, the plaintiffs clainmed that defendants nani pul ated nicotine
| evel s. Thus, nicotine levels in different products at different tines becanme
an individual issue destroying class cohesion.

But Bechtle said "no such individual issues divide the [fen-phen] class.”

And unlike the plaintiffs' |lawers in Anchem Bechtle said, the negotiating
plaintiffs' lawers in the fen-phen litigation were not disarned by a | ack of
| everage in their negotiations.

"Here, class counsel were arned with | everage in their negotiations,

i ncluding the threat of inmnent and ongoing litigation. By the time
settl enent negotiations were underway, thousands of individual persona
injury and nedical nonitoring suits were proceedi ng through discovery and
toward trial," Bechtle wote.

"Thus, throughout the negotiations, class counsel were able to use the
threat of present and continuing litigation as a bargaining chip in reaching
the best possible deal they could achieve for the class.”



The chief negotiators for the plaintiffs were attorneys Levin and M chael D
Fi shbei n of Levin Fishbein Sedran & Berman and attorney Gene Locks of
Greitzer & Locks, who represented the state-court plaintiffs.

In addition to Fishbein, Locks and Levin, the class action plaintiffs' team
i ncluded: Stanley Chesley of Waite Schneider Bayl ess & Chesley in Cincinnati;
John J. Cumm ngs of Cumm ngs Cunmi ngs & Dudenhefer of New Ol eans; Sol H
Wei ss of Anapol Schwartz Wi ss Cohan Fel dnman & Smal |l ey in Phil adel phia; and
Christopher Placitella of Wlentz Gol dman & Spitzer in Wodbridge, N.J.

Five | awers were also named to serve as counsel for each of the subclasses:
Di anne Nast of Roda & Nast in Lancaster, Pa.; Richard Lewis of Cohen MIstein
Hausfeld & Toal in Washington, D.C.; R Eric Kennedy of Wi sman Gol dberg
Wei sman & Kaufman in Clevel and; Richard Wayne of Strauss & Troy in
Cincinnati; and Mark W Tanner of Fel dmanShepherd & Wohl gel ernter in
Phi | adel phi a.

(Copi es of the 163-page opinion in In Re: Diet Drugs, PICS NO 00-1739, are
avail abl e from The Legal Intelligencer. Please refer to the Pennsyl vania
I nstant Case Service order formon Page 7.)





