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Decenber 16, 1998
JURY AWARDS $3 M LLION I N | NFORMED CONSENT CASE
BUT DOCTORS FOUND NOT LI ABLE FOR MEDI CAL NEGLI GENCE

M chael A. Riccard
O the Legal Staff

Two doctors who were found not to have fully explained treatnment
alternatives were slapped with a $3 nillion verdict for |lack of informed
consent on Monday by a Phil adel phia Common Pl eas Court jury.

The defendants performed a controversial procedure known as thoracic outl et
syndrone surgery on a woman in 1991, and then repeated the treatnent when it
did not work the first time. According to one of the plaintiffs' attorneys,
St ephen J. Poki ni ewski of Anapol Schwartz Weiss & Cohan, plaintiff Kathleen
Sheperd today is completely disabled and unable to use her right arm

Al an Schwartz of Anapol Schwartz was | ead counsel for the plaintiffs.

The verdict cane after a full day of deliberation Monday at the end of a
four- week trial before Common Pleas Court Judge Mark |. Bernstein.

At the same time they entered their informed consent verdict, jurors said
that the defendants did not conmit professional negligence.

Def endants Joseph Hunter of Hand Rehabilitation Center and Stephan Wi tenack
of Northwest Surgical Associates in 1991 were treating Sheperd, a 30-year-old
postal worker, for nunbness and pain in her right arm

Def ense counsel for Hunter, Anna M Bryan of White & WIllians, said
yesterday that she was preparing post-trial notions on the issue of whether
the statute of linmtations had run out before the conplaint was filed in the
case.

The attorney for Whitenack was David Soltz of Sand & Sai del

Sheperd was operated on in the fall of 1991 and again in the autum of 1992.
The conplaint was filed in Decenber 1995.

"I nformed consent was given on Sept. 30, 1991, when the first surgery was
performed, and again on Oct. 30, 1992, when the second surgery was
performed,"” Bryan said. The defense is prepared to argue that the cause of
action expired before Decenber 1995 when the conplaint was filed.

In 1991, Sheperd was di agnosed with thoracic outlet syndrome, in which the
three nerves running fromthe neck and down the arm are conpressed by an
aberrant nuscle. One treatnent option is to performsurgery to relieve
pressure on the nerves.

But, Pokini ewski said, the procedure is "very controversial." And there may



have been "grave doubts" about the diagnosis, since the el ectronyograph test
used to diagnose the nerve pressure is less reliable because its viewis
bl ocked by the clavicle, Pokiniewski said.

Hunt er and Whitenack literally wote the book on TOS surgery, and in their
co- authored textbook, they said that the procedure may have negative effects
on patients with reflex synpathetic dystrophy in an advanced stage. Sheperd
apparently did have RSD

A question was whet her Sheperd's RSD was in "stage three," in which TOS
surgery is contraindicated, or in "stage two," when she night have been a
candi date for the surgery.

Hunt er and Whitenack performed the procedure, but Sheperd's condition was
not inproving, even with rehabilitation

Both sides agreed that there are two schools of thought onthe treatnment of
Sheperd's condition, with TOS surgery being the school adhered to by the
def endant doctors. Wether, under the TOS school of thought, there was a
valid diagnosis of the nmalady and whether, under that school of thought, the
surgery was contraindi cated because of the RSD condition were two key
questions in the negligence phase.

Jurors decided that there was no negligence in making the diagnosis or in
the treatnent given to Sheperd.

But according to the attorneys in the case, the "two school s" evidence may
wel | have spilled over into the jurors' deliberation on whether Sheperd was
given a full presentation on informed consent.

Poki ni ewski said the jurors may have had the "two school s" evidence on their
m nds when they approached the informed consent claim

According to Bryan, Bernstein rejected a proposed jury instruction on the

i ssue of whether a second school of thought nust be explained to a surgery
candi date. But she would not go so far as to conclude that the jury had "two
school s" on its mnd during its deliberation on infornmed consent.

The defense said that alternative treatnents were fully explained to
Sheperd. Under the school of thought that does not approve of TOS surgery,
the treatnent alternative was to do nothing, Bryan said.

"Qur answer was that the doctors did talk to Ms. Sheperd about alternative
met hods of treatnment, and that those alternative nethods are the other schoo
of thought," Bryan said.

But Poki ni ewski said that the adnonition that Sheperd could either submt to
TOS surgery or do nothing was not an adequate explanation of the two schools
of thought.

"Qur positionis that there is nore to it than that," he said.

"If they are going with two schools of thought [as justification for their
treat ment decisions], the doctors should have told her that these are
respected physicians who woul d not recommend surgery,"” Pokini ewski said.
"They only told the patient that she could have surgery or she could not."



The plaintiffs also said that there was not enough advice fromthe doctors
on the potential conplications of surgery.

The jury believed Sheperd and her husband, who testified to nmuch-I|ess-
t horough i nfornmed consent tal ks than the two doctors recall ed.

In the course of events, the first surgery did not cure Sheperd's
difficulties, and the doctors concluded that scar tissue had forned on nuscle
and continued to inpact on the nerves. After the second surgery, there was no
i mprovenent and Sheperd's RSD-rel ated pain became worse, according to
Poki ni ewski .

Eventual Iy, Sheperd rejected the option of undergoing a third surgery and in
1994 stopped treatment with Hunter and \Whitenack





