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Regi onal News
LAWER H T W TH $300K VERDI CT | N LEGAL MAL BEEF

M chael A. Riccard
O The Legal Staff

A Phi |l adel phia | awyer Wednesday was held liable in a |l egal malpractice case
for failing to comunicate to a client that he would not be filing a slip-
and- fall case on her behalf, with the jury returning a damage award of
$300, 000.

The verdict cane at the end of a four-day trial before Phil adel phia Comrmon
Pl eas Court Judge Richard B. Klein. The award was handed down by an eight-
person jury after a full day of deliberation, |awers on both sides of the
case said.

Attorney Howard N. Snitow of Snitow & Snitow was sued by his former client,
M chel e Baker, who had entered into a fee agreenent with him retaining him
to represent her in connection with a fall she suffered when she was working
as a letter carrier for the postal service.

The Snitow firm secured workers' conpensation benefits for Baker, but did
not pursue a slip-and-fall case on her behalf. The main questions in the
trial were whether Baker had a wi nnable case for damges arising fromthe
slip-and-fall, and whether Snitow s actions in the case neasured up to the
prof essi onal standard of care owed by an attorney to a client.

Baker slipped and fell on a pavenent at Fourth and South streets in the city
on Dec. 3, 1991, when, according to |l awers on both sides of the case, it was
rai ning. She retained Snitow as her |awyer, and the contingent fee agreenent
between | awyer and client said that he would represent her "interests.”

Baker's attorney, Tobias L. MIIlrood of Anapol Schwartz Wi ss & Cohan, said
that the plural was significant, since it indicated that she would be
represented in both a workers' conp and slip-and-fall case.

But, according to MIIlrood, Snitow did not pursue a slip-and-fall action
agai nst any tort-feasor, and did not return repeated tel ephone calls
regarding the status of a slip-and-fall claim

M1 1rood was co-counsel w th Anapol Weiss [awyer Howard J. Levin in the
case. Ricky L. Liss and George S. Marion of Liss & Marion devel oped aspects
of Baker's slip-and-fall claim MIIlrood said.

Snitow s attorney, Jacqueline J. Mrgan, yesterday said that there were
conmuni cati ons between Snitow and his client on the status of the workers'
conpensation claim and that Snitow orally informed Baker that he did not
bel i eve that she had a viable slip-and-fall case.



Morgan said that Snitow was preparing to file post-trial notions and appea
the case if necessary. She said that the nmgjor beef of the defense was that
the verdict was against the weight of the evidence and that Klein should have
granted a md-trial notion for nonsuit.

Baker presented $40,000 in special damages, neaning that at |east $260, 000
of the award was attributable to the plaintiff's pain and suffering, MIIrood
said. There is a $40, 000 workers' conpensation lien that nust be satisfied,
he added.

Baker suffered a fractured left armin two places, and the forearm was
repaired using plates and screws, MI|Irood said. Baker |ost seven nonths of
wor k and upon her return could not be scheduled for nine-to-five duty as a
letter carrier, a job she liked. Instead, she was placed on night shifts,
which [imted her ability to parent her children.

"That was a | arge elenent of the pain and suffering," MIIrood said.

Morgan said she got the case three days before it was to cone to trial in
Klein's court.

"Jackie Mdrgan tried a good case under difficult circunmstances,”™ MIIrood
sai d.

The defense said that Baker changed her story twice, frominitial statenents
to her deposition testinony and finally at trial

M I 1lrood pointed out that in the deposition, defense |awers didn't ask
Baker precisely to identify the spot where she fell

Levin, in his closing statement to the jurors, called the defense attacks on
Baker's story "an argunent of desperation,”™ MIIrood recall ed.

"They were nore focused on goi ng agai nst her than on defending their own
case," MIIlrood said.

Morgan said that the theme of the defense was to argue that Baker's slip-
and- fall claimwas not viable, and that Snitow told her so

"The bottomline in a | egal malpractice case...is [for the plaintiff] to
prove a case within a case,"” Mrgan said. The "strongest defense," she said,
was that Baker's slip-and-fall case was not viable.

"There were a lot of conflicting statements as to what caused her to fall,"
she said. "And her story changed from what she said in the emergency room
initially."

Morgan said that Baker clainmed to have slipped, then at trial said there was
an uneven portion of sidewal k that tripped her up

"There was not sufficient proof of a defect in the sidewal k," she said.

MIlrood said that at the tine she fell, it was dark and raining, and that
therefore it was difficult for her at the time of the accident to discern the
condition of the sidewal k. Moreover, he said it was the defense that failed
to pin down her story with any precision at the deposition



Plaintiffs counsel said that calls weren't returned and that Baker was never
informed of the statute of limtations and what she would need to do to

preserve her rights.

"There is no guaranteed result [in the law], just the best effort of the
|l awyer,” was how M|l Ilrood stated the thenme of the case fromthe plaintiff's
perspective. "If this |lawer concluded that [Baker] didn't have a case, he

shoul d have advised her to go to another | awer and advi sed her of the
statute of limtations. It was a very, very sinple solution. If he truly felt
that this was a frivolous case, that was all he had to do."

No such consultation occurred in witing or orally, MIIrood said.

Morgan said that Snitow told Baker that her slip-and-fall case "was not
worth pursuing,” and that the lack of a witing showed that "if there was any

negligence it was that [the defendant] did not protect hinself."

On the issue of whether Baker was advised properly, they chose to take the
plaintiff's word over the defendant |awer's.

"There are risks involved in litigating a | egal malpractice action to a
jury," Mrgan said. "Sonme people just don't |ike |lawers."”

The plaintiff's | egal expert was Stacey L. Schwartz of Schwartz & Bl ackman.
The defense | egal expert was Stephen C. Josel of Phil adel phia.





