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RECORD PRODUCER W NS $1 M LLION IN SU T ALLEG NG HEARI NG LOSS FROM FALLI NG
CANOE

April Wite
O the Legal Staff

A Phi | adel phia record producer who suffered hearing danage when he was
struck by a falling canoe at the Westtown Friends School was awarded nore
than $1 mllion in a Philadel phia Court of Conmpn Pl eas courtroom Wdnesday.

Jurors deliberated for eight hours before returning the $1, 069, 850 verdict;
the figure was an average of the jurors' individual awards, plaintiff's
counsel Joel D. Feldman of Anapol Schwartz Weiss Cohan Fel dman & Snal | ey
sai d.

Thomas M Cl ose of Connor Weber & Oberlies in Paoli, who represented the
Westtown Friends School, had no coment on the case.

On Cct. 6, 1996, record producer Edward Dri nkwater -- whose work has
garnered him several Granmy award nomi nations -- was participating in Autumm
Day, an annual back-to-school event, at the Chester County school where his
child was a student. One of the day's activities was canoeing on the school's
| ake.

Dri nkwater, then 48, was returning canoes to the school - owned boat house
after the activity when a canoe bal anced on the wooden canoce rack fell and
struck himon the head, Fel dnan said.

No one wi tnessed the boat's seven-foot fall

At trial, Feldman said he traced the accident to a rotten pole near the
canoe rack, a vestige of a former rack design. The 12-foot |ong pole was
jostled, he said, causing it to swing and hit the canoe, which had to be
pushed only a few inches before falling fromits supports.

"There were no witnesses. That made it a really hard case. There was no
direct evidence of the post noving," Feldman said. "I had to convince the
jury I had ruled out all other possible causes."”

According to Fel dman, Drinkwater suffered a closed head injury which caused
m nor cognitive inpairnment, a herniated disc which required surgery and hi gh-
frequency hearing loss and tinnitus, or ringing of the ears.

For a record producer, the latter injury, which affected his ability to hear
trebl e sounds such as cynbal s, high-pitched singing and sone electric guitar
not es, was of special concern.

According to Fel dman, the defense clained that the plaintiff's hearing | oss



was caused by noi se damage from his days of playing guitar and drunms in |oca
bands. The defense al so argued there was no proof of tinnitus -- for which
there is no nedical test -- and remi nded the jury that the claimof severe
back pain came six nmonths after the injury.

Al t hough the defense did agree Drinkwater had suffered sone cognitive
i mpai rment, the lawyer argued that Drinkwater had a responsibility to under-
go rehabilitation, which may have | essened the danmage.

Judge Mark Bernstein asked the jury to consider this responsibility,
charging themto decide if plaintiff's failure to nmake a reasonable effort to
seek rehabilitation should mtigate potential danages.

Both parties agreed that the parents were business invitees of the school as
vol unteers at the event, but many other issues in the trial were hotly
contested, Fel dnan said.

The defense nade several offers prior to the six-day trial, Feldnman said,
i ncluding a $250,000 offer the day before the trial, a $300,000 offer
following the first day of testinmony and a $350, 000 offer after the second
day.

Because his client did not wish to settle, proving the extent of
Drinkwater's injury and connecting the circunstantial evidence to show the
condi tions under which it occurred were key for Fel dman.

The jury was very nuch in tune with Phil adel phia music, which nade his job
easier, Feldman said. Jurors heard testinmony froma local record producer and
a sound engi neer, as well as from Phil adel phia entertai nment | awer LI oyd
Zane Remi ck of Rem ck Martone & Downey, who expl ai ned the advance and
royal ties method of paynment common in the industry.

Al t hough Drinkwater was forced to turn away several projects follow ng the
injury, he has since returned to producing records, including the recent
Jenni fer Love Hewitt release, often with the assi stance of a co-producer

Fel dman al so convinced the jury that circunstantial evidence -- that the
canoes were being brought in, that no one was touching the canoe and that the
rotten post had noved four or five inches after the accident -- made a solid
case.

For that, he turned to his own two children, ages 9 and 11. After finding
muddy sneaker footprints on the carpet in his home a few days before closing
argunents, Feldman followed the tracks through the house, up the stairs and
into his son's bed roomto uncover the culprit. Followi ng the verdict, jurors
told himthe exanpl e had been convi nci ng.

"I showed then circunstantial evidence could be used," Feldman said. "People
make judgnents on circunstantial evidence all the time."





